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Do | Have toTell?: Handling
Potentially Exculpatory Evidence
as a Victim Advocate

Thamas Farsyth i W
Attortiey Training Managar Q‘)

United States v. Berger, uvs .

“The [prosecutar] 1s the representative not of an ordinary party
to a controversy, but of a sovereignty whose obligation to
govern impartially is as compefling as its chligation to govern
at all; and whose interest, thesefore, in a criminal presecution
is not that it shall win a case, but that justice shall be dane. As
such, he is in a pecuhiar and very defimte sense the servant of
the law, the twofold aim of which is that guiit shall not escape
or innocence suffer. He may prosecute with carnestiness and
vigos-indeed, ke should do so. But, while he may strike hard
blows, he is not at [iberty ta strike foul ones. it is as much his
duty to refrain from improper methads calculated to produce a
wrongful conviction as it is to use every legitimate means to
bring about a just one.*

Arizona Rules of Professional

Responsibility

= ER 3.3: Candor Toward the Tribunal

= ER 3.4: Fairness to Opposing Party arnd
Counse!

= ER 3.8: Special Responsibilities of a
Prasecutor

* ER 3.120: Credible and Material Exculpatory
Information About a Convicted Persan

= ER 8.4: Misconduct
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Rule 15.1, Ariz. R. Crim, P.

= b. Supplemental Disclosure; Scope. Except as
provided by Rule 3g(b), the prosecutor shall
make available to the defendant the following
material and infermation within the prosecutor’s
possession or control:

(B} All then existing material or infarmation
which tends to mitigate or negate the
defendant’s guilt as to the offense charged,
or which would tend to reduce the
defendant's punishment therefor.

Rule 15.1, Ariz. R. Crim. P.

= f. Disclosure by Prosecutor. The prosecutar's
abiigation under this rule extends to matenal and
infarmation in the possession or contral of any of the
followiny:
{1) The prosecutor, or members of the
prosecutor's staff, or,
(2) Any lavr enforcement agency which has
participated in the wnvestigation of the case and
that is unler the prosecutar's direction or control,
or,
{31 Any other person wha has participated ir the
mvestigation ar evaluation of the case and wha hig
under the prasecutor's direction or control.

Brady, Giglio, and Progeny

= Napue v. lllinois, 360 U.S. 264 (1959}
State v. Ferrari, 112 Ariz_ 324 (1975)
= Brady v. Maryland, 373 U.5. B3 (1963)
= Giglio v. United States, 405 U.S. 150 (1972)
State v.Serna, 163 Ariz. 260 (1690)
State v. Lukezic, 143 Aziz. 60 (1984}
= United States v. Bagley, 473 U.S. 667 (1g85)
= Kyles v. Whitley, 514 U.S. 415 (1995}
= Sticklerv. Greene, 527 U.S. 263 (1999)
= Milke v. Mroz, 236 Ariz. 276 (Div. 1, 2014)




Napue v. lllinais,

* Facts
Napue was convicted for the 1938 murdars of a
Chicago policemnan and a to-defendant during a
batched rohbery
The State's key witness at tral was another co-
defendant, Harmer, wito was serving 199 years for
his participatios in the murders.
The prosecutor hiad premised Hamer leniency in
exchange for his trial testimony against hapue,

Napue v. Illinois,

= Facts
However, at trial the prosecutor asked Hamer:
= Q: "Did anybody give you @ revard or promise you a
revsard for testfying?”
A: "There 81t nebady promised me anything =
* @: "Have | pronused you that | vwouid recommend any
reduction of sentence to anybody?”
A 1 el .
The prosecutor did nothing to cosrect these
statemants, which he knew to be false.

Napue V. ”lino’.s, 360 U.5 26¢ (17959

= Holding
It is of no cansequence that the falsehood hore
upan the watness' credibility rather than directly
upon defendant’s guilt. A lie is a lie, no matter
what its subject, and, if it is in any way relevant to
the case, the district attorney has the
responsibility and duty to correct what he knows
to be false and elicit the truth.

6o LLS. at 2tiq (quolng Prople v, Savades, 1Y 3d 55, 557,
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Napue v. llinois, s . imes)

Arizona's “Napue" - Ferrari

* “Knowing use of perjured or false testimony
by the prosecution is a denial of due process
and is reversible error without the necessity

of a showing of prejudice to the defendant.”

State v, Forran, 112 A2, 324, 336 (AT 1975) (Gling hlaoney v
Holohars, 2g:, 0.5, 103 11935)).

Scenario #1

= In a bank robbery trial, the victim bank teiler
testifies that he was able to remember so much
detail about the robhery because he had never
been robbed before and the trauma burned the
details into his mind.

= Hearing this testimony, assigned Victim
Advocate Jones recalis a prior conversation with
the victim bank teller that he'd been robbed at
the bank a year earlier and decided that if it
happened again he'd do everything he could to
remember every detail about the rchber.

3/7/2017




Scenario #1

What should Victim Advocate Jones
do?

Brady v. Maryland ;:;us nyi:s5,

s Facts

Brady and a co-defendant, Boblit, were tried and

convicted for a murder comimitted during a robbery.

* They peinied the finger at ach atheras to the actual k Ing,
but bothwere sentenced ta death

Upaon Brady's pre-trial request, the prosocution

disclosed several statements by Bebliz, except the one

af him saying he veas the ane vhe killed the victim.

Brady did not receive that statement untif after he

had been convicted, sentenced, and his conviction

had been affirmed.

Brady v. Maryland ;.

= Holding
*We now hold that the suppressian by the
prasecutian of evidesice favorable to an accused
upon request violates due process where the
evidence is material either to guilt or to
punishment, wrespective of the yoed faith or bad
faith of the prosecutian.”
»372U5 at gy

3/7/2017
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Brady v. Maryland. ;s ay s

= Holding
“Society wins not enly when the guilty are
convicted but when criminal trials are farr; our
system of the administration of justice suffers
when any accused is treated unfairly, An
inscription on the walls of the Cepartment of
Justice states the proposition candidly for the
federal domain: ‘The United States wins its point
whenever justice is done its citizens in the
courts.™
» 3T US a8y

Scenario #2

s After her testimony and in-court
dentification of the defendant as the person
who burglarized her harme, the victim teits
Victim Advocate Thompsan she looked up
the defendant's booking phota on-lire prior
to testifying in court.

She said she did it because she couldn't
remember what the defendant looked i:ke
and wasn't sure if she identified the right
person the night of the crime.

Scenario #2

How should Advocate Thompson
handle this situation?
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Giglio v. United States, ...

= Facts
Giglio was convicted and sentencert ta five yeais in
prison for passing forged rmorey ordess,
His conviction was based largely on the trial
testirnosy of co-conspirator Taliento.
Giglio kad been indicted by one AUSA (DiPaola) who
pramised Taliento immunity in exchange for his
testimany.
Gigho vias tried by a secand AUSA (Golden), who did
not disclose the agreement because AUSA DiPaola
assured AUSA Golden he made Taliento no promises.

Giglio v. United States. ..

= Facts

During crass-examination in Gigho's trial, Taliento
wias asked if he'd been promised he would not be
prosecuted in exchange for his testimony against
Giglio.

Taliente sad he had not been made such a
prosmise {of immmunity) and still believed he could
he prosecuted

Giglio v, United States, ..,

= Holding
"Wa do not ... automatically require @ new trial
whenever ‘a combing of the prosecutors’ files
after the trial has disclesed evidence possibly
usefut to the defense but not likely to have
changed the verdict ...’ A finding of materiality
of the evidence is required under Brady, ... A new
trial is requiced if *the false testimony could . . .
in any reasonable likelthood have affected the
Judgment of the jury ...

£05 LS. at 1y, (internal clzations ormitted)
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Giglio v. United States. ...us 1

= Holding
“[W]hether the nondisclosure was a result of
negligence or design, it is the responsihility of the
prosecutor. The prosecutor's office is an entity
and as such it is the spokesman for the
Government. A promise made by one attorney
must be attributed, far these purposes, to the
Government.”
= 505U.5 8% 155"

Arizona's “Giglio"” - Serna

= [t s frmly established that the state cannot
knowingly conceal any leriency agreement

entered into with a material witness.”
State v Serea, 163 Ane, 260 {1950) (atmag Giglio v Unied States, a4
LS. 150 (1972); Napue v, filnais, 36005, 26, (1559); State v
Holinger, 115 Ariz, B (10 7).

Arizona's “Giglio" - Lukezic

* Facts

Lukezic was tried ond convicted of 11 crimes,

including tvwo counts of first degree murder and cne

count of conspiracy to commit rmurder,

But the court crdered a new trial because the

prosecution faited to disclose the follawang beriefits it

had provided to tvvo of its key witnesses:

* Facilitating one witness's car payments to avoid repossession,
Arranging for that witness to receive reqular prescription
drugs outside of ordinary jail custom, and

Sigmificantly altenng presentence reports to assure both key
vatnesies received certain sentences.
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Arizona's “Giglio" - Lukezic

= Holding

“In our prier cases, wo have granted a new trial v hen the
prosecuticn fails to disclase information vitally affecting
the credibility of a key state witness. ... In affirming tius
order for a new trial, vie feel compelled ta express our
disapproval of the conduc: of the prosecution in this case
Vhether these witnesses received benefits dua to
prosecuterial design orinexcusable negiect 1s immazarial,
because the prosecution is ta blame in oithar case.
certainly do not subsciibe 1o the cavaher philosophy that
the state can do no evi when acting in the name of the
good.”

141 A0 ALES

Scenario #3

= ProsecutorAfassisied by Viciim Advecate Sherman) 15 handhng
demestic vialence case in which the victim's farmer boyfriand (a
well-knewn gang member) savagely beat her.
Al the same time, Prosecutar B is handling snethamphetamine
possessioncharges against the victim.
Aweek before the domastic violence trial, the victim pleads guilty
10 her meth charges and her attarney asks Prosecutor B if he'll
recemmend Just 2 year of probation since she'll e helping the
Staie by testifyingin the demestic vilence case.
Prasecutor Bl agrees and assumes he doesn't need to complicate
PrasecitorA's case by telling her abous the agreement .
\While spealang vath Victim Advocate Sherman, the vichim
mentions have grateful sheis far Prasecuter B's ag:eement.

Scenario #3

Should Advocate Sherman tell
Prosecutor A about Prosecutor B's
agreement?




Scenario #3

Assuming Prosecutor A learns about
Prosecutor B's agreement, does she
have a duty to disclose it?

Scenario #3

If Prosecutor A doesn’t know about
the agreement in the victim'’s drug
case, does she still have a duty to
disclose it to the defense in her
domestic violence case?

United States v. Bagley, ., us e6; 5561

= Facts
Bagley was indicted on narcctics charyes stemiming
from a federal investigation (ATF) that paid two state
police officers to work undercover.
Before trial, Bagley filed a motion requesting & list of
witnesses and "any deals, promises or inducements
imade .., in exchange for their testimony.”
The prosecution gave Bagley signed affidavits from
the two undercover officers stating,
* “I made this ment freely and volurtauly without any

threatsor , or promises of reward having been made
tome in retum faor .

3/7/2017
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United States v. Bagley. .- us v

= Facts

Bagley was convicted based on the testimony of
the two undercover officers,

Years later, Bagley obtained (through a FOIA
request} ATF contracts with the two undercover
officers indicating they were paid s300 for their
undereover work and testimony against Bagley.
Berause these contracts were never disclosed to
him, Bagley moved far his sentence to he vacated.

United States v. Bagley,..ux i

= Discuyssion

“Impeachment evidence, ... as well as excuipatory
evidence, falls vathin the 8rady rule. ... Such evidence
is ‘evidence favarable to an accused,’ .. so that, if
disclosed and used effectively, it may make the
difference betveen conviction and acquittal, Cf
Napue v lifinars, 360 U.5. 264, 265, ... (1955} ( The
Jury’s estimate of the truthfulness and rehability of
a given witness may well be determinative of guilt
or innocence, and 1t 15 upos such subtle factars as the
possible interest of the witness in testifying falsely
that a defendant's iife or ikerty may depend?

* 473U.5 at gk

United States v. Bagley,..;is ws s

= Discussion

"The exidence 15 material only if there 15 a reasanable
probabitity that, had the evidence been disciosed to the
defense, the resulz of the proceeding voould have been
different. A ‘reasonable probability”is o probability
sufficient to undermine confidence in the outcome.”
L7115 2t 6Ba.
= Holding
The case was remanded “for a determination whether
there 1s areasonable prabability that, had the induceman:
cifered by the Gevernmen: 1o [the two undercover
aificersi been disclosed io the dofense, the resul: of the
wnal vould have been differens.”
PR
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Impeachment Evidence

= Evidence that demonstrates a witness
Is btased against either party;
Is prejudiced against either party;
Has a motive ta fabricate or oit testimony;
Has a motive (possibiy to receive a heniefit) to testify
faverably ar unfavorably for either panrty,
Has a poor reputation for truthfulness;
Has been convicted of a felany or another crime
invalving dishonesty or false staternents
Has rmade prior incansistent statements, or

unable to percelve circuimstances in the manner
they claim

Scenario #4

* Ih a home-invasionjarmed-burglary case involving a
dangerous rip crew, a neighbar (the key witness) asks
the victims services division of the prosecutor’s office
for hielp with his immigration status,

The victims services division agiees to do so and was
alie 1o work aut an agreement with Immigration and
Customs Eifarcement (ICE) without involving (or
telling) Prosecutor Franklin, whais kandling the case.
The case proceeds to tnal and duririg jury séiection,
the case agent mentions In passing to Prosecutor
Frankhn how fucky they were to kéep the withess in
the country far trial so they could keep this dangerous
rip creve off the streets.

Scenario #4

What should Prosecutor Franklin do
with this information?

3/7/2017

12



3/7/2017

Kyles v. Whitley, ...s vaom

= facts

Kylesvas convicted and sentenced to death for the
musider of a bo-year-olt woman in a parking fot
On review, it was discovered that despite its claim
that there was "no excuipatory evidence of any
nature,” the presecution had failed to disclose:
© 1) Eyevainess statements taken afier the murder;
2} Inconsistent statements made hy an infarmart knawn as
"Beanie,” wha seemed cagerto help the polce arrest Kyles
1) Alistof license plates from other cars in the parking let
that did pet include Kyles'; and
&) Evidence hnking “Beanie” to other comes a2 that same
lacation

Kyles v. Whitley....us ..,

= Discussion

“The question is not whether the defendant would
mare likely than nat have recetved a different
verdict with the evidence, but whether in its
ahsence he received a fair trial, undersiood as a
trial resuiing n a verdict worthy of confidence. A
‘reasonable probability’ of o different resylt is
accordingly shown when the government's
evidentiary suppression 'undermines
confidence in the cutcome of the trial.'”

LIS, 3t 434 {citing Barley, 773 LS. at 678).

Kyles v. Whitley

= Discussion

"... [TIhe individual prosecutos has o duty to leatn of
any favorabie evidence known te the others acting
on the governrient's behalf in the case, including
the police. But whether the prosecutor succeeds or
fails in meeting this oblyation (whether, that js, a
faifure to disclose is i good faith or bad faith... ), the
prosecution’s responsibility for failing to disclose
known, favorable evidenice nising to a matenal level of
importance is inescapable.”

£, U5 at 3738

13



Kyles v. Whitley ...« .im

= Holding
"[T]he state's obligation under Brady ... to disclose
evidence favorable to the defanse, tumns on the
cumulative effect of all such evidence suppressed by
the government, and we hold that the prosecutor
rermains responsihle for gauging that effect
regardless of any failure by the palice ta bring
favorable evidence ta the prosecutor's attention
Aecause the net effect of the evidence withheld by
the State in this case raises a reasonable probability
that its disclasure would have praduced a different
result, Kylesis entitled to 2 new trial.”

LI U5 at 3123

Who s the State?

Prasecution Offices
{prosecutors, victim
advocates, paralegals,

Lavi Enforcement gstarig

(local, state, andjar
federal agencies
involved 1n the casel

Scenario #5

= Prosecutor Williams s handling a hocmicide case
that involves several unsavery witnesses.

= The case agent tefls Prasecutor Witliams that
after the murder (but before he came on to the
case} some other detectives from his city agency
{who work on a federal task force) did some
investigation mito ane of the unsavary witnesses,

= The case agent does not know what t
connection s to the homicide case,

3/7/2017
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Scenario #g

Does Prosecutor Williams have any
kind of legal duty in this situation?

Stickler v. Greene,

= Facts

The defendant was convicted and sentenced to death for
the kidnapmng, 1obbery, and murder of a college student
A bystander testfied i great detail about her
observaticns of the kidnapping from a mall parking lot and
identified the defandant as ané of the kidnappers
The prosecution mamtained an “open fle” policy ang .
allovied defense counse! to review all evidence in the file
However, the file did not contain (and they were never
disciosed! a detective’s notes from his intervieyss of the
bystander and letters the bystander wrote to the detective
The matenaks contraditted the bystander® lied testimony,

undernuaed hier @ court identification of the defendart, and called
into question her selt- prociamed “exceptonally goad tvemon,

Stickler v. Greene,...us -1

= Discussion

“There are three components of a true Brady
viokatipn: The evidence at issue must be
favorable to the accused, either because it is
exculpatory, or hecause it is impeaching, that
evidence must have been suppressed by the
State, either willfully or inadvertently, and

prejudice must have ensued.”
Byl S 1Bz

15



Stickler v. Greene

= Discussion
“I7]he question is whether ‘the favorable
evidence could reasenably be taken to put
the whole case in such a different light as to
undermine confidence in the verdict.”
53 t2go {oiing Kyles, 614 L5, at 4358

Stickler v. Greene, .:-us ;1

= Rasult
a raview of afl of the other evidence aside from the
der’s questionable testimony, the Court 1uled, “[The
ani] has satisfied two of the three components of a
utional violation under Brady: exculpatory evidence
ndisclosure of this evidence by the gresecution. ...
er, [the defendant] has not shown that there is a
reascnatde probability that his conviction or sentence
would have been different had these matenais heen
distlosed. He therefore cannot show materiahity under
draedy or prejudice from his faiiute ta raise the claim
carlier, Accardingly, the judgment of the Court of Appeals
[upholding the defendant’s tonviction] is Affirmed.”
= 527U.5.01 196,

Milke v. Mroz ..ca- -

= Facts
Milice was convicted and sentenced to death for
her role in the kidnapping and murder of her four-
year-old son. - :

3/7/2017
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Milke v. Mroz

= Facts

in addition to other eircumstantial evidence
linking Milke to the crime, Phoenix PD Detective
Armando Saldate, Jr. testified that the defendant
confessed her rale i the conspiracy to kill her son.
There was na audio recarding of Milke's
confession and Detective Saldate was the only
WItnass to L.

Milke v. Mroz .-

u Facts

After 22 years on death row, the Ninth Cizcuit
Court of Appeals granted the defendant a
conditional writ of habeas corpus, setting aside
her convictions and sentence.

The Ninth Circuit ruled that the State failed to
disciose Brady/Giglie material of Detactive
Saldate’s “previous instances of improper conduct
and lying under oath while on the police force.”

 Mdke v Moz, 216 Anz. ot 280 (ating Hafke Ryan (Mitke i), 712 F.3d
998, 200/, (gth Cir, 2013%)

Milke v. Mroz, ..o -

= Facts

The inth Circuit held that 1CAD Failed (o diclo:
Saldate’s (nstances of anproper conduct {invol
methods and honesty)

17
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Milke v. Mroz, :oaes o

s Facts
Additianally, Saldate's Phoenix PD disciphnary record
includad a 1973 incident invalving a sexual quid pro que
with a female motorst,
Szldate init:ally dened his involvement until a polygraph
test rovealed his dishanesty.
Cre nete in the file stated that *because of this incident,
your image of honesty, competancy, and ouerall reliability
rnust be questione
The Minth Circuiz said the State knew of this misconduct
but failed 10 diseiose it to Milke.
Buring tnal, Milke 1ssved a subpoena for Saldate's
personnai file, which the Fhoenix PD successfullyquashad.

Milke V. MrOZ, 136 Az

# Arizona Division 2 Ruling
Knowledge of the individual Prosecutor
TFer iradyfGgho putpases, the [Fhoeni PD) ia paet of the State and
*the indwidval prasecutor has a duty ta lean any favorable
evidence known to the others acting on the gavernment's behalf in
the case, inelyd lige ™
136An st 253
' The extent of any individual prosegut
rmisconduct is imm 1
the focus ef the inquiry, :21s the duty of 1he State
proseculont hanarably and m compkance with I
Tih Anz. wt 38
= "[O]ur supre wurt bas . mphasized—in a d-ffecen: contest but guite
relevant here— “[al prosecutor's elfice cannct get arcund firady | ¥
keeping itself inignorance or compartmentalizing informatian sbout
different nspects of o cane,”
736 Al ZRRIRAER] L ieda, Mo oris ab i)

Milke v. Mroz. ...

= Arizona Division 1 Ruling
Duration of Duty to Disclose
“The prasecution’s Brady/Galio obhigaticns continve until al
chalienges to the conviction have been exhausted. See
Coie, 2:0 Atiz. 568, 199, 1 B (2006} ("The Court of
ound, and the State atknewledges, an ethical and
tutionalobligation to drsclose cleatly exculpatory
hat comes totsattenbon after the sentencing has
oecurred, and we affom that the State does bear such a
duty %) ... The nondisclosure by the State of the evidence
impeaching Saldate persisied for years after the conclusion of
the siate court proceedings, until the evidence vas finally
discovered in the course of the federal habeas proceedings *
235 Anz. at 283

18



Milke V. MI'OZ_;_::.m.: 370 (I, £, S0y

= Arizona Division 1 Ruling

“Bacause of the State's severe, egregious presecuterial
misconduct in failing to disclose impeachment evidence
prier to and dunng trial and for years thereafter, double
jeopardy bars retsial cf Milke under our Arizena
Constitution and Arizona Supreme Court precedens, We
1emand te the trial court for dismissal with prejudice of
the pending charges against Milke.”

236 Anz. at 28g,
“In these arcumstances—which will hopefully reman
urigue in the history of Arizena law--the most patent
constitutional remedy is required.”

23bAnz, at 28y,

Milke v. Mroz.-

The Arizona Supreme Court denied review of
Division One’s ruling and denied the State's
motion to de-publish the opinion.

Scenario #6

= A jury convicted the defendant of Armed
Robbery based an the victim's eye witness
testimony

* Tha defendant was sentenced to probation
and her appeal is currently being considered
by the state appellate court,

= Aftersentencing, the victim made comments
toVictirn Advocate fahnson that he was glad

he could help convict the defendant because
of her race.

3/7/2017
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Scenario #6

Because the defendant has been
convicted and sentenced, does
Victim Advocate Johnson need to do
anything with this information?

Victims’ Rights and Due Process

® A victim does not become an agent of the
state simply because of his or her
cooperation with the police and/ar
prosecutlcn

LALT N 111 Ame. 2

Victims’ Rights and Due Process

* AR.5.§134430. Consultation hetween trime victirm advocate
and victiny, privileged information; exceptien
A A(lln'n_ victim advocate shall «. veliness or othed
any communicabon made by or with: 1, sn¢ fading anv
communKation made 1o of in the |)I!‘S(’J’KL of athers, upless the victim
CORSENTS 215 wehiling to thoe disclosure.
8. Unless the victim censents in witng to the dsclosute, acnme
vietm advocate shall net disclose records, notes, documents,
<orrespandence, reposis of memarand <ontan opinions,
theones or other information made v w5y, counsehing or
assisting the vieim or & v based on communications rnade by or
wath the vietim, i¢luding communications made L o in the presence
of others.
L. The commumeat nat privileged if the come wicint advocate
Il give: or has given perjured testimony or if
+ axculpatory evidence.

3/7/2017
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Victims' Rights and Due Process

= A.R.5§13-4430. Consultation between crime victim advocste
and victim; privileged infarmation; exception (continued)

D. A dafendant may make 3 motion for disclosure of praleged
infarmation. If the court finds there is reasanable cayse ta
believe the matenal is exculpatary, the court shall hold a
heasng incamera Materind that the court finds is exculpatory
shali be disclosed to the defendant

E, If, with the vritten or varbal consent of tha victim, the crime
victim adwocate discloses to the prosecutar or a law
enforcement agency any communicalion betecen tha vigtim
and the crime vicim advocate or any regords, notes,
dacuments, correspondence, reports or memoranda, the
prasecuioror law enforcement agent shall disclose such
materiatto the defendant's attorhey enly if suchrformationis
othenvise exculpatosy,

State ex. rel. Romley v. Gottsfield (Roper)

. 232 (Dnrx, 2

= Facts

Roper was charged with aggravated assault aftar
stahbing her hushapd vath a knife.

She clairmed self-defense and rmeved for disclosure of
her (victim) husband's rmedical recoids to establish her

defense and for impeachment pusposes.

Feper clarmed her husban pihy e ol and emot, abused ter dusineg therr
rarnage andhadd been treated for mudiiple pa f dosonder fod aver 22 yoary
This might, she <allect 411 s pafd he w be T2t bt nd thee I e walth o b Bl
S clammed she siabbed him to deted hetpeil from o widdent oo sl

The trial coutt granted the defendant’s maotion for
disclosure and the state petitioned for special action.

State ex. rel. Romley v. Gottsfield (Roper)
7= Anz. 232 (DR, 2, 1gn2

D ————— e —

= Holding

“if the defendant's need to effectively cross-examine
and irmpeach the victim in order to establish a
justification: defensa requires access to the medical
records before trial in order for her expert witness to
review these recards in erder to testify regarding t
Justification defense of self-defense, then the Victim's
Bill of Rights must yield to the federal and state
constitutans' mandates of due process of lawso that
the defendant 1s able to present her theory of self-
defense, which she has adeguately raised an the facts
presented here.”

172 Anz.

3/7/2017
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State ex. rel. Romley v. Gottsfield (Roper),
=3 Aiiz w1, 1972
e——— ]

= Holding

*[Tihe [Victim's Bill of Rights] sheuid ot be 3 sword in the
hands of victims te thwart a defendant’s ability 1o
efinctively present a legrtimate defense, Nor should the
amendment be 2 fartiess behind which prosecutors may
isalate themselves from their constitutional duty te affard
a chiminal defendanta fair trial.”

172 ANZ. ot 741,
“We therefare hold that when the defendant’s
constitutional right te due process conflicts wazh the
Vietim's Bill of Rights in a direct manner, such asthe facts
of this case present, then [the defendant’s] due process is
the superior right.”

172 A0z At 236.

State v. Connor, ...ae vy

= Facts

The victim, an intellectuaily and emotionally
challenged young man, was stabbed to death with 8,
vrounds. Cannar’s DNA was found at the scene,
Conner initially denied knowing the victim of being at
his apartrnent but fater adrstted to stabbing him to
death, claiming he acted it self-defense.

Friar to tiral, Connor moved for disclosure of "any

ail medical treatment, counseling, psychological
andfos psychiatric records” of the victim.

* He ar?ued theinformatien "may be exculpatory

¥
salidify the Defendant's position that the decedent
initial aggressor”

State v. Connor.

= Holding

“Roper, ..., ded not authorize a wholesate production of
the victim's medical records to the defendant.”
215 ANz at 557
“[l]n this case, Defendant presented no suificiently spacific
tasis to requue that the victm provide inedical records to
the trizl court for an in camera review, Here the Defendan:
makes no showing that the viciim's physician-patent
prialege may tave beenwarved as To him, nor does he
make any otherwise adequate showing that the
information soughs might conta.n materials necessary to
fully present his Justification defense or 1o the cioss-
ination of witnesses.”
Aniz. at 558,
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Review

General Brady/Giglio Standard

The State must disciose evidence in its pessession that
is favarable to a defendarit and is material to quilt or to
punishment

This includes exculpatasy evidence, impeachiment
evidence, and other evidence that weuld affect witness
credibility or "put the whole case is such a different light
25 ta undennine confidence in the verdi

At individual prosecuter has a duty to learn of any
favorable evidence knowr to 1 ers acting on the
governiment's behalf inthe case, including lw
anfarcement

BrodyiGigho obligations continue unti all chalienges to
the conviction have been exhausted

The good or bad faith of the prosecution is irrelevant

Due Process Requires...

Declogure of e adency laverable 15 the deferdan: that v materisd 1o guiit ur
punishment

Emun s tlanyiand Wil S 1) ok
Dt re of mater tiuld *in any reasonable Jaehtaad Bawe
affecied the judgme

[EERT 1
Diselasure (e cen abyes Jiequem] of sxiulpaiory wvidencs “hat v-ould raise 2
seasenable doult as 13 the defendant's gralt

Fed eyl A e L) ERICAs)
weiogure of matensl e aderde Nf there 15 3 reasonakde prok 1
rvidence been dudtosed ta the definse, the resuli of the proceeding
3 have deen differert” sucrithas 2 ™ wires confidenie in the

rhl 3

Lrtted Lot s Hoglep 1330 6 bejian
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Due Process Requires...

Ihsclosre of *fa. arabiz swdence [that} could reasanably b 13ken ta pul
wholg case in such a different fight 43 13 undermin.: centidence In the .

fpenur,and corraction of talse or risleading tesimony +
GOVEIRMEDt ¥ritneds
Hepuw v e us. W hrcte e B I M 8107 § = Gk 07

o
Diszlesyre of :impeachment

(LT U i
Drclosure of any 1ype of benefi? gren Lo a gaverrman: intness

ore v duee, A Bty
Cntlosure of corterts of e a a irement(s1 ind/for lenencys agreements with
government
w0 ¢ L 4 ey LIAnDd, Ly 30 GGl S0 ¢ Seemd | vy o

Iuselasure of the identt, of #n underiover informant who was 8 mazenal witngss
ctiente(s), vuenif thatintarmans wil fet be called {2 jesul,
H]

Due Process Requires

Delay in deporiazion wrocess of alien witnessies) w ould bt “material and
‘orable” 1o the deferge { Iy curnulazive) wikere “thein s 3

reatsnaile Thelibood that th mes rould ha, e affectsd the jusgment

of the trier ol fact™

T T I ¥ are 16 A= rbn ! e
ady material for past-conyictian procrediceg
VAN Lk Mg & MITE 230 AN 30 D0 3, 201,
: rady matetal i pessetsion of the pohics {or 1ts ageats),
regardiess ¢f the knasledge of the Indiodual Brosceuzar
mpenh Wiy S1, 105, L0 {19950 e v LOTS e Any 106 (Mhee 1 cmaat ety Ludeln) ot
2
idings of past or present musconduct v untrutfulness of an
officer imolved Inthe case [Rule 15 ataba,
Feist) v ded, Jralih BRfiobis 154 v dis_ g6 ia oG (DN 1, 2040
That 2 defendart be gnen ~a e smnglul opporiurity 1o presess acon ple
defense”
Mooy v South 4as S P s (2o LT Sre w ) oty 5 1 8allsHa)

Due Process Does Not Require...

=  Presersation of n.estigator potes destreyed i d farth and 1m arcord wall
theur normal peactic e, ” s hang 5
incorpdrated .rig the e ST gA
Peatetfater, Jod U5 230 (3
of cver, prete of enidenc law a
her suspect's defense, " its. AlUra was apparent
: nd it ef “such 3 natyrcthat the detendan? wewld be
vnable 10 obta g comparable eadence by ather reasc=abdy svadable means.”
o o . Lo mdietu o B, 168y,
"[&] contplets angt detal .4 Jccownting 10 e defene of all palee v ARG

R, 4% U 1 L)
Rawtine deaclesure o Ty, enforcemer.t persanmelies absent 4 Yo esheid
shawing of "matena’it,” by the defenda=z

.10 2 victim pdvoca uriess the
Contan & cApatdny o danca or thes LW ady Sate kncaes
Qv o has green perjured test .

T aale
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Scenario #7

= During the afterrcan break in trial, Victim
Advocate Webster is in the restroom and
overhears the victim talking to another one of
the State's witnesses about the details of his
upcoming trial testimony.

* Disclose to the prosecutor?

Scenario #8

= During a pre-trial meeting, the victim tells
Victim Advacate Smith that the shooting
didn’t happen exactly the way he told the
police it did.

= The victim says he'd like to change his
statement.

» Disclose to the prosecutor?

Scenario #g

® During a pre-trnizl meeting in a domestic
viclence case, the victim shows Victim
Advocate Carson aseries of post-incident
Facebook messages between her and the
defendant.

= As she glances at the screen, Advocate
Carson sees a message it which the victim
apolagizes for slapping the defendant in the
faca hafore the he beat her

s Disclose to the prasecutor?

3/7/2017
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Critical Question

If you were falsely accused of a
crime, how would you want the

prosecution team handling your
case to behave?

3/7/2017
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